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#{ 'If+ RW wft©-wtqr + q+gh 31svq %tar { et qI lw qTjqT + vfl wnf@rfI dtt qVTtT =TV ©vq

gf#qTtt qt BMt@ gqqr !qttwr wqqq naa vt war i, qIn f+ q& qeqr # fRqa # mar iI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be again6t such order, to the appropriate authority in the
following way.

WHa vr€H vr !qftwr qrRqq:-
Revision application to Government of India:

(1) qTdmuqrqqqFFh qf&fhm,1994=Fturuwua dt+ <dw VV VFITR +i qI\#yqtm urn =&

aq-urn % vqq qts% % 3imf7 Eqftwr aIrem geftv sfM, vm vt©N, fRv+arvq, www ftvrr,
dEft ItfM, 3ftqT€hr VFr, fm IIFt, dfM: lrooor=$t=FtqRRqTfItt ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) vfl mv =Ft§Tft h vw++vqQtft€TfhrTt VT++f%tftwrKrnTrwq%TWTit qr Mt
WTKm+§vtwTwn+qr©+ gTI go, wt +, wWt WTnrn4rwTH+qT} qTf%hrnvr++
mPg#twTRrn+€Twr=FtyfhrT hqMr d gtI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

Lether in a factory ora warehouse or inof processing of the goods
warehouse



(v) Vn€+qTwf%giIT?my+qT+MfR7qm w vr nq+fRfhrbT+@nihr qr@q{ nq w
aqmqr©hftMbm#+tqtvrmhglBf%Mag vr viet +fhMtv 81

<

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) qftQFq6rTqvTvfblfqm WHa%4rF(+wqvrTZTV #r)fhRvfbn vu wr€rl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) 3tf+rawqq fr mgm qrv%#!;rrm#fRvqt wtt hftz vw #ITrfe Billet WTt% qt lg
wro q+fhrv#!aTfbh wlu,wftv+manf\7qtTqq qtqrTntfRvgMhRr (+ 2) 1998

Fra I09nTfRlnfh w(irl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) :rdR uwqq Var (wfm) fwnmgt, 2001 % f+m 9 % dmtv RfefIg nq f@r TrI-8 + fr
vfhff +, tfqv ©fiw % vfR ©fjqr tif+v ftqb6 + +tq vr€ b Tftzuiq-wjqT q4 nRg wr&qr #F fr-fr
7fhft h vrq Hgv wr+qq WT vwr qTf{t'1 3€h vrq vm i rr !@r qfht qT #wh ura 35- 1 +
ft8fft€ $t+t-Tvm%w®%wrq fIm-6 nvq #tInt qt OdI mfjqI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the C)IO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf+©rw+qqhYrq gst famqqqqr© wt WW+qq8fTVq+200/- =M yTraT7 qt
©n3iT+7'f+77T6vqqqr©&wra€tfrlOOO/-#=€mlqvTv=8tvrql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dbug@,+dh®rTqqqrvBq++qTqIWftdhRWTTf&BarbVfl wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hdhr ©qrqq qrvn wf©fDni, 1944 =FT ura 35-ft/353 % 3iwfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf87qf\==aV+qVTq vlwn +%qrn#twftv,WftdT % vrHit dM w, Wm
aqrqT erm T+ +wm wftdhr awnfbqar (f++z) =Et qf+>m Mr ftfbrr, ©§q4mTV # 2"i mm,

<tVTa Tm, #wm, ftlUTTFn, ©qVRTqTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2r*dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadmplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at .least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- &nd Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Redstar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) IIft Iq wIg + q{ Iq wtqft qr wriw iiZT { et ntq lg qtq% % fRIT =$111 vr ITTim al{%
#1 + fiTU vrmqTfju vv RW hOt sq Tft f# fhm qa qrf&qq+hf+PqqTf+qfawftdhr
amTfhFor=#vqwftvvrhfhvtVE=#qqgTqqqfiwvwr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if exci sing Rs. 1 laos fee of Rs. 100/- for each.

(4) vrqrT4 Tvr gIf&f+r r970 vqr tRitfkT =R WIgHt ..1 % doh f+gfftT f#1' WEVTr as
mM vr qgwtw WTf+Vfl f#©r+ UfhmtT + wlv + + sr&r #t in !rfbri v 6.50 ++ vr vrqmq
qrvvfb®wn8mqTfjal

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq at IMf#aqTwtafhkRr m+qT8fhMt=8tatvfttVn WHffvfhnvrm8qttfM
qrvq, hihiaqrqq9pq vf &gw: wftdhrqT=rTfh6wr (qBdfRf#) fb1'1, 1982 + Rfid II

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dbn qr©, in#ravnq qj@ T+hwmwftdkrawTfhrm (ftaa)q%vftwftmt ii VTV+

t qMmtT (Demand) T+ + (Penalty) Br 10% $ wiT mrT gf+RTf iI §mtf%, gf$FTV $ WT

10 Bag VIV{I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

htm nm qj@ ?at +qm # #mta, 9rTfqq gnr q&r =gt vh (Duty Demanded) I

( 1) & (Se,tion) 1 ID %am fiutt\z tab;
(2) flirT wa+qqa#ftz=FttTfim;
(3) +q8zhftzfhHt +fhnr6h©®hrITfirl

VII$vqr'dfB7wfh’ tvB+If vm=Ft ®-nVq WftV’VTfhr raiTf#Klf wf VnMT
THr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CE;STAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(hi)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) !€ wig %vfa wft©yTf$rwr+vq€ gjf qj% gvm qp%7rwyfhrTR3 8'at+hrfhq=TU,

gF„h & 10% TT?T7n3kddhqqwgfjqTfir gt 74@Rh 10% y'raT7w # vr mail
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

:-”;
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F.No. GAPPL/COM/STD/432/2C>23-Appeal

ORDER-IN-APPEAL

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act’) by the

Assistant Commissioner, CGST & C. Ex., Division–It, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant’) in

compliance to Order-in-Review Nos. 08 / 2023 -24 dated

26.04.2023 passed by Commissioner, Central GST, Ahmedabad

South (hereinafter referred to as. the ''the reviewing authority"

also) against two Order-in-Original No . 43 / AC /Asgar

Ali/Div2 / Al)ad-South/JDM/ 2022-23 dated 20.01.2023

(hereinafter referred as “the impugned order dated 20.01.2023”)

passed by the Assistant Commissioner, COST, Division – II,

Ahmedabad South (hereinafter referred as “the adjudicating

authority-Div. -Il”) and 16 1 / AC/Asgar Ali/Div2/ A’bad-

South/JDM/2022-23 dated 07.02.2023 (hereinafter referred as

“the impugned order dated 07.02.2023”) passed by the Assistant

Commissioner (Rajbhasa), CGST, Division – II, Ahmedabad

South (hereinafter referred as “the adjudicating authority-

Rajbhasha”) in the case of M/s Asgar Ali Miyan Ali, 3, New

Hamzanagar, S.No. 625, Hamzanagar, Canal Road, Val:va,

Ahmedabad- 382440 (hereinafter referred as “the Respondent’) .

Appeal :No. & Date Review

Order

Order-In-Original No .

&; Date

Respective Show

Cause Notice &

No. &i

Date

Date

GAPPL/COM / STD/431 /2023-
APPEAL Dated 24.05.2023

m/mmR©
IA’bad-SOuth/JDM/2022-23
dated 20.01.2023

®m37m
Party Data (2015- 16)/35

/20-21 dated 28.12.2020

W 80205/TPD/2016-
17/2SCN/Asgar

Abm Ali Mba Ali/2020-

l21 dated 31.03.2022

10/2023-

24 dated

27.05.2023GAPPL/ COM/ STD/432/2023-

APPEAL Dated 24.05.2023

161/AC/AsgarAli/Div2/

A’bad-South/JDM/2022-23
dated 07.02.2023

2. Briefly stated, the facts of th€

having PAN No. ATHPA5959A h:

respondent,

servIce

4
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income during the F.Y. 2015-16 to 2016-17. On scrutiny of the

data received from Income Tax department, it was noticed that

the respondents had earned an income of Rs. 12,43,257/-

during the F.Y. 2015-16 and Rs. 32,97,085/- during the F.Y.

2016-17. Accordingly, it appeared that the respondent had

earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The respondent were

called upon to submit copies of required documents for

assessment for the said period. However, the respondent had not

responded to the letters issued by the department.

2.1 The respondent were issued Show Cause Notice No.

WS0205/Third Party Data(2015-16)/35/20-2 1 dated 28.12.2020

during the period 2015-16 and 2016-17 wherein:

a) Demand and recover an amount of Rs. 6,58,350/- under

the provision to Sub Section (1) of Section 73 of the Act along

with interest under section 75 of the Act.

b) Imposed prescribed late fee for each ST-3 return not

filed/filed late for the relevant period. under with Rule 7C of the

Service Tax Rules, 1994 read with Section 70 of the Act, penalty

under Section 77(1) of the Act for failure to take service tax

registration as per the provision of Section 69 of the Act, and

penalty under Section 78 of the Act for non-payrnent of service

tax by willfully suppressing the facts from the department with

intent to evade the payment of service tax..

2.2. Another Show Cause Notice No. WS0203/TPD/2016-

17/2SCN/Asgar Abm Ali Miya Ali/2020-21 dated 31.03.2022 on

the same grounds for the period 2016-17 was issued by the

same adjudicating authority proposi:

Rs. 4,94,563/- under the provision

of (1) demand oflg re
ASNr%b;

1) of SectionOn

5
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73 of the Act along with interest under Section 75 of the Act and

(I1) prescribed late fee for each ST-3 return not filed/filed late for

the relevant period under with Rule 7C of the Service Tax Rules,

1994 read with Section 70 of the Act (II1) Penalty under Section

77(1) of the Act for failure to take service tax registration as per

the provision of Section 69 of the Act, (IV) Penalty under Section

78 of the Act for non-payment of service tax by willfully

suppressing the facts from the department with intent to evade

the payment of service tax.

3. The same adjudicating authority, one as the adjudicating

authority-Rajbhasha and another as the adjudicating authority-

Division-II, issued separate Order-In-Originals (OIOs) on

07.02.2023 and 20.01.2023 for two Show Cause Notices (SCNs).

Despite the overlapping period of 2016-17, the adjudicating

authority did not consolidate the adjudication into a single order

and dropped the proceedings initiated against the respondent

vide the above mentioned SCNs with identical findings.

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority vide Review Order No. 08/2023-24 dated 26.04.2023

to file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned

order on the following grounds:

> Para 10 of BCN dated 28.12.2020 the service tax liability

has been calculated as per the following table:

Taxable value
as per Income
Tax data

Rate of service
tax(incl. EC/SHEC
/KKC)

Service
tax
payable

1 ,80,272
4,78,077
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> As per para 11 of the SCN dated 31.03.2022 the service

tax to be determined has been calculated as per the

following table :

Taxable value
as per Income
Tax data

Rate of service
tax(incl. EC/SHEC
/KKC)

Service
tax
payable

32,97,085 4,94,563

> Thus, it is clear from the above Tables that the value of Rs.

32,97,085/- for the F.Y. 2016-17 has been taken into

consideration 'in the both above SCNs, with only difference

being the fact that the SCN dated 28.12.2020 was issued

covering the period 2015-16 & 2016-17 whereas SCN dated

31.03.2022 was issued for the year 2016-17 only.

> it is noticed that though the adjudication of both above

SCNs was carried out by the same adjudicating authority,

one as Assistant Commissioner (Rajbhasha) and another as

Assistant Commissioner Division-II, the adjudicating

authority instead of adjudicating both the SCNs in a single

order, has passed two separate Order-In-Originals i.e., OIO

dated 07.02.2023 and OIO dated 20.01.2023, without any

reference to the overlapping of the period of 2016-17, and,

dropped the proceedings initiated vide both the SCNs

recording identical findings.

Ironically, the authorized person of the service provider,

who attended the personal hearing in both the cases, has

al$o not brought the overlapping of period and duplication

of demand of service tax for the period 2016-17, to the

notice of the adjudicating authority. Thus, it is clear that

the adjudication of both the SCNs have been carried out in

a mechanical and casual manner without exercising due

-”-“’'-,”:
<==



F.No. GAPPL/COM/STD/431/2C)23-Appeal

F.No. GAPPL/COM/STD/432/2023-Appeal

adjudicating authority should be set aside on this ground

alone.

> it is also noticed that in both the OIOs while dropping the

demands proposed in the respective SCNs, the adjudicating

authority has recorded identical findings. The adjudicating

authority has dropped the demand rnainly on the grounds

that since the service provider was undertaking business

activity of Manpower supply, by virtue of Notification No.

30/2012-ST dated 20.06.2012, 100 % service tax was

payable by the ' service receiver under Reverse Charge

Mechanism (RCM) and not by the service provider.

> From the provision mentioned at sr. no. 8 under

Notification No. 30/2012-ST dated 20.06.2012, it is clear

that if an individual, Hindu Undivided Family or

partnership firm located in taxable territory provides

supplies manpower to a business entity registered as body

corporate, located in the taxable territory only then the

recipient of service would be liable for payment of service

tax under Reverse Charge Mechanism. From the above

provisions it is 6bvious that only in the cases where the

service provider engaged in supply of manpower service is

an individual, H.U.F. or partnership firm and has provided

the said services to a business entity registered as body

corporate, the service receiver concerned would be liable for

payment of service tax under reverse charge mechanism, in

all the other cases the service providers concerned would

be required to discharge service tax liability themselves

under forward charge.

In the present case, as per the para-14 of both the OIOs,

the service provider has provided services to (1) M/s. KGN

Warehouse, Ahmedabad (2) M/s. Vandan Decorations,

Ahmedabad (3) M/s. Santosh Facility & Management (4)

“’;' :"”"’ "””'”';’ ”""*%§H£:"' "'
}I/SI
BJ;$;
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Solution, Ahmedabad. From the name of the above parties,

it clearly appears that none of them is a registered limited

Co., or a private limited company and hence, it cannot be

said that the service provider had provided services to a

business entity registered as body corporate, so as attract

the provisions of the Notification No. 30/2012-ST dated

20.06.2012 supra and shift the burden of payment of

service tax to the service recipients under reverse charge

mechanism.

> Further, the adjudicating authority in both the OIOs has

not discussed even on a sample basis, the contents of any

documents such as invoices/ bills etc. to support his

findings that the services provided by the service provider is

supply of manpower only. On the contrary, the adjudicating

authority at para 15 of both the OIOs has. mentioned that

the service provider is engaged in Civil Contractors service

providing services only to Builders, Limited Companies and

Private Limited. It is not forthcoming from the OIOs, as to

how civil cohtractors service can be considered as supply of

manpower, and, as already discussed above none of the

parties to whom the service provider had provided the

impugned services, can be considered as a registered

limited co. or a private limited company. Thus, the OIOs

are non-speaking one when it comes to analyzing both pre

requisites i.e. (i) service must be supply of manpower and

(ii) the said same must be provided to a registered body

corporate, for attracting the provisions of Notification No.

30/2012-ST dated 20.06.20 12.

> Therefore, both OIOs are legally unsustainable on this

ground also. Accordingly, it clearly emerges that despite the

service provider has failed to pr6ve, with documentary

evidences that it had provided .services of supply of

manpower to the business enti ';@}Rr~ed as body
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corporate, the adjudicating authority in both the above

referred OIC)s has wrongly extended the benefit of

Notification No. 30/2012-ST dated 20.06.2012 and dropped
the demand of service tax.

> in view of above discussions, it is opined that both the

OIOs are non-speaking one and have been passed by the

adjudicating authority in casual manner and deserve to be

set aside forthwith. Since the service provider has not

proved that it had provided services of supply of man power

to the. registered body corporate, it should be made liable

for payment service tax along with interest on the taxable

value of Rs. 12,43,257- and Rs. 32,97,085/- for the period

2015-16 and 2016-17 respectively merging the contents of

both the SCNs preferably into one SCN dated 28.12.2020

which covers both the period 2015-16 and 2016-17. The

service provider should also be made liable for payment of

late fee under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994 %ld imposition of

penalty.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case

was held on 24-01-2024. Shri Ramesh D. Prajapati, Tax

Consultant, appeared for personal hearing on .behalf of the

respondent and reiterated the written submissions in the cross

objection to the departmental appeal. He requested to uphold the

order passed by the adjudicating authority.

6. 1 find that both the OIOs are non-speaking one and have

been passed by the adjudicating authority in silo. The period of

2016-17 is overlapping in both the OIOs. This has resUlted in

the miscarriage of justice. Hence both the OIOs need to be set

aside and the matter requires to be remanded back for fresh

adjudicating without overlapping and

10 ./
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7. In view of the above discussion, the impugned orders are

set aside and the matter is remanded for fresh adjudication.

Both the SCNs may be decided together without overlapping and

duplication.

8. wft©qafrraqg=Ftq{wft©©rf+nTu@ntvuft%+fwrTvrme !

The appeal filed by the appellant stands disposed of in above

terms .

qTJH (&rOw)

Date : 1 S- .02.2024

Attes

U
wgt£6 iaLil w)

M.#.TV.a,g§qqTRTR

By RPAD / SPEED POST

The Assistant Commissioner,
Central GST, Division-II,
Ahmedabad South.

To 9

Appellant

M/s Asgar Ali Miyan Ali,
3, New Hamzanagar,
S.No. 625, Hamzanagar,
Canal Road, Vatva, Ahmedabad- 382440

Respondent
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